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1 Pursuant to Federal Rule of Civil Procedure 25(d), Scott de la Vega, in his official capacity as 
Acting Secretary of the United States Department of the Interior, is substituted for David 
Bernhardt, formerly Secretary of the United States Department of the Interior. 
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INTRODUCTION 

This case challenges the renewal of two hardrock mining leases that threaten the 

Boundary Waters Canoe Area Wilderness in Minnesota. In December 2016, after a thorough 

public process, the U.S. Forest Service found it was “incumbent” upon it to deny consent to the 

renewal of the leases, determining that mining on the leases could cause “irreparable” damage to 

the “irreplaceable” wilderness. In May 2019, it reversed course without explanation. Not only 

did the Forest Service allow renewal of the leases, but it agreed to a lease stipulation that 

prohibits it from exercising its statutory duty to exercise discretion in deciding whether to grant 

its consent to future lease renewals.  

Plaintiffs now seek to complete the administrative record in this case with documents 

evincing why the Forest Service reversed course: it was pressured by Members of Congress to 

allow renewal of the leases and tie its own hands going forward.   

Plaintiffs claim in this case that the Forest Service’s unexplained about-face violated the 

Administrative Procedure Act because it was an arbitrary and capricious agency action driven by 

Congressional interference. Federal Defendants have refused to include in the administrative 

record any of the many documents that demonstrate this interference, thereby “skew[ing] the 

record in its favor by excluding pertinent but unfavorable information.” Am. Wild Horse Pres. 

Campaign v. Salazar, 859 F. Supp. 2d 33, 41 (D.D.C. 2012). Plaintiffs now move to complete 

the administrative record with the missing Congressional communications that Defendants have 

withheld from this Court’s review.  
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FACTUAL BACKGROUND 

I. The Boundary Waters Canoe Area Wilderness is an Iconic, Irreplaceable 
Wilderness Area.  

The Boundary Waters Canoe Area Wilderness (“Boundary Waters”) is a 1.1-million-acre 

wilderness in the Superior National Forest in northeastern Minnesota. (BLM-017687.) It includes 

nearly 2,000 pristine lakes and more than 1,200 miles of canoe routes. (Id.) The Superior 

National Forest holds twenty percent of the National Forest System’s fresh water. As the Forest 

Service has recognized, “[t]hese healthy forests with extremely high water quality . . . provide a 

host of watershed benefits, such as purifying water, sustaining surface water and ground water 

flow, maintaining fish habitats, controlling erosion, and stabilizing streambanks.” (Id.) The 

Boundary Waters provides important habitat for thousands of species of wildlife, including gray 

wolves, Canada lynx, and northern long-eared bats. (BLM-017688.) It the most visited area in 

the entire National Wilderness Preservation System, with more than a hundred thousand visitors 

per year, and it has “provided millions of visitors with a unique waterbased recreation experience 

and provided an economic driver to local communities and the state of Minnesota.” (BLM-

017691.) It is, in the words of the Forest Service, “irreplaceable.” (BLM-017687.) 

II. The Forest Service Recognized Hardrock Mining Could Cause Irreparable Damage 
to the Boundary Waters and Withheld Consent to Renewal of Mineral Leases. 

On October 16, 2012, Twin Metals Minnesota (“Twin Metals”) applied to the Bureau of 

Land Management (“the Bureau”) to renew Leases MNES 01352 and MNES 01353 (“Leases”), 

which would grant Twin Metals an exclusive right to mine for nickel, copper, and associated 

minerals on land in the Superior National Forest on the doorstep of the Boundary Waters. (BLM-

021492.) Mineral leasing on more than ninety percent of the land that is the subject of the Leases 
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at issue in this case is governed by 16 U.S.C. § 508b and Section 402 of Reorganization Plan No. 

3 of 1946, 60 Stat. 1097, 1099. (BLM-017672–73.) These authorities allow the Secretary of the 

Interior, acting through the Bureau, to permit mineral development, but only with the consent of 

the Secretary of Agriculture, acting through the Forest Service. 16 U.S.C. § 508b; Section 402 of 

Reorganization Plan No. 3 of 1946, 60 Stat. 1097, 1099.2 

On June 3, 2016, after receiving a Department of the Interior Solicitor Opinion advising 

that it had discretion over whether to grant renewal of the Leases, and in accordance with the 

statutory framework, the Bureau requested a decision from the Forest Service on whether the 

Forest Service consented to renewal. (BLM-017806.) The Forest Service provided a 30-day 

public comment period and held two listening sessions. (BLM-017703–04, BLM-017803.) 

Overall, the Forest Service received over 30,000 comments on whether it should consent to the 

lease renewal. (BLM-017704.) 

In a 21-page decision by Chief of the Forest Service Thomas Tidwell, the Forest Service 

informed the BLM on December 14, 2016 that it declined to consent to renewal of the Leases. 

(BLM-017687–714.) The agency reiterated that its “consent to any hard rock lease renewal is 

mandated by 16 U.S.C. § 508b and Section 402 of Reorganization Plan No. 3 of 1946, 60 Stat. 

1097, 1099” (BLM-017693) and that its authority to withhold consent to leasing “applies with 

equal force to the initial issuance of the lease and any renewal of that lease.” (BLM-017695.) It 

also explained that its own discretion to grant or deny consent was “irrespective” of the 

 
2 The Bureau first issued two hardrock mineral leases to the International Nickel Company, Twin 
Metals’ predecessor, in 1966. Since then, other Twin Metals predecessors filed for two renewals 
of the Leases, which the Bureau renewed with consent of the Forest Service in 1989 and 2004. 
(BLM-022314, BLM-022275.) No lessee has yet developed a mine or begun any mineral 
production on the Leases.  
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Department of the Interior Solicitor Opinion determining that the Bureau had discretion over 

whether to renew the Leases. (BLM-017693.)  

The Forest Service determined that issuance of the Leases would grant the company a 

right to mine (BLM-017693), and that developing a copper-nickel mine on the Leases would 

pose an “unacceptable . . . inherent potential risk that development of a regionally-untested 

copper-nickel sulfide ore mine within the same watershed as the [Boundary Waters] might cause 

serious and irreplaceable harm to this unique, iconic, and irreplaceable wilderness area.” (BLM-

017687.) One of the major risks of mining would be acid mine drainage. (BLM-017697.) Acid 

mine drainage “generally occurs when sulfide minerals present in ore bodies and rock 

overburden are exposed to air and water. The exposure to air (oxidation) and water (hydrolysis) 

creates sulfuric acid,” which can leach harmful heavy metals. (Id.) The Forest Service found that 

“[t]here is a direct flow of water from the lands subject to the [Leases] to the [Boundary 

Waters].” (BLM-017698.) It also found that “[a]ll of the waste rock and tailings derived from the 

sulfide ore bodies on the leases would have a high likelihood of oxidizing and becoming sources 

of [acid mine drainage]” (BLM-017699), and that once water was contaminated with acid mine 

drainage, “very few of the available containment and remediation strategies would be compatible 

with maintaining the [Boundary Waters’] quality and character.” (BLM0017701.) The Forest 

Service therefore determined it was “incumbent upon” the agency to withhold its consent to 

Lease renewal so as to eliminate risk of mining damage to the Boundary Waters. (BLM-017707.) 

Providing consent would be inconsistent with its statutory obligations under the Boundary 

Waters Act to “protect the special qualities of the [Boundary Waters] as a natural forest-lakeland 
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wilderness ecosystem of major esthetic, cultural, scientific, recreational and education value to 

the Nation.” (BLM-017707.)  

On December 15, 2016, the Bureau rejected Twin Metals’ application to renew the 

Leases, citing the Forest Service’s lack of consent and the fact that the Forest Service had 

“determined that these leases were inconsistent with the Agency’s affirmative duty to protect and 

maintain the values in the [Boundary Waters Canoe Area Wilderness].” (BLM-017647.) Under 

Interior regulations, denial of renewal caused the Leases to expire. 43 C.F.R. § 3514.25. Around 

the same time, the Forest Service filed an application to withdraw approximately 234,000 acres 

of Superior National Forest lands in the watershed of the Boundary Waters from hardrock 

mining (a “mineral withdrawal”) to further protect the area, along with a notice of intent to 

prepare an environmental impact statement to study the withdrawal proposal. (BLM-023247.) 

This put an immediate two-year moratorium on new mineral leasing in the watershed that drains 

into the Boundary Waters. (Id.) 

III. The Forest Service Reversed Position Due to Political Interference.  

Less than a month after the Forest Service denied its consent to renewal of the Leases, 

and on the eve of a new presidential administration, Representative Tom Emmer of Minnesota 

and other members of the Congressional Western Caucus—a group of Members of the House of 

Representatives that advocates for, among other things, mining on public lands—mounted a 

campaign to reverse the Bureau and the Forest Service’s decisions. (See, e.g., Ex. 1 to Forsyth 

Decl.) In the following months, they repeatedly advised the new heads and staff of the 

Department of Agriculture, Department of the Interior, Forest Service, and the Bureau that 
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“Twin Metals’ leases should be renewed” and set up meetings between agency officials and 

representatives of Twin Metals. (Ex. 27 to Forsyth Decl. at 9; see also Exs. 1–14, 16, 21, 23–26.)  

Specifically with regards to the Forest Service, Representative Emmer and the 

Congressional Western Caucus pushed the Forest Service to rescind the mineral withdrawal 

proposal and to “grant consent for renewal of Twin Metals leases.” (Ex. 17 to Forsyth Decl.; see 

also Exs. 9, 14 to Forsyth Decl.) The Forest Service initially declined to immediately rescind the 

mineral withdrawal proposal, explaining that it was “continuing the environmental review 

process required for a withdrawal decision” and that a decision related to the withdrawal 

application would be “made at the end of the environmental review process.” (Ex. 15 to Forsyth 

Decl; see also Ex. 20 to Forsyth Decl.) The Forest Service made no promise that it would 

consent to any Lease renewal. (Id.) As a result, according to the Executive Director of the 

Congressional Western Caucus, “Congressman Emmer and [head of the Congressional Western 

Caucus] Gosar are starting to get very worked up.” (Ex. 24 to Forsyth Decl.) Representative 

Emmer accordingly introduced a bill, H.R. 3905, which would have prohibited the Forest 

Service from withdrawing minerals on National Forest lands in Minnesota and removed the 

agency’s ability to withhold consent to lease renewal on National Forest lands in Minnesota. The 

bill specifically named the Leases and stated that a lease “shall” be renewed if the lessee has 

complied with its terms and conditions during the preceding lease period, subject to reasonable 

readjustments “for the purpose of – (i) encouraging production; or (ii) addressing changing 

conditions within the lease area.” (Ex. 22 to Forsyth Decl. at 7.) As the Executive Director of the 

Congressional Western Caucus explained, the goal of the bill was to make lease renewals 

“automatic in Minnesota if the company applies.” (Ex. 19 to Forsyth Decl.; see also Ex. 18 to 
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Forsyth Decl.) He explained that “[t]he lease issue we currently have and are trying to address is 

[former Chief of the Forest Service] Tidwell recommended the leases not be renewed and then 

[the Bureau] rejected the leases.” (Ex. 19 to Forsyth Decl.) 

The problem was, without amending 16 U.S.C. § 508b and the Reorganization Plan No. 3 

of 1946, the bill could not remove the Forest Service’s authority to deny consent to lease 

renewals. As the Bureau’s Legislative Affairs office explained in its review of the bill, the bill’s 

language was in conflict with 16 U.S.C. § 508b and Reorganization Plan No. 3 of 1946 because 

it did not amend the Forest Service’s consent authority under that statute: 

We believe the sponsor seeks to change the U.S. Forest Service’s (USFS) authority 
to consent to mineral leasing in Minnesota. As written, we believe that Section 4 
would not accomplish the sponsor’s goal of requiring consultation only, over 
consent. If the sponsor’s intent is to minimize USFS involvement from consent to 
consultation, the existing statues [sic] (the Act of June 30, 1950 (16 USC 508b), 
and section 402 of Reorganization Plan No. 3 of 1946 (5 U.S.C. App.)) authorizing 
consent would still likely be in conflict with H.R. 3905, because the bill has not 
amended those statutes. 
 

(Ex. 22 to Forsyth Decl. at 4–5.) The bill did not become law.  

Meanwhile, on December 22, 2017, the Department of the Interior’s Office of the 

Solicitor issued a new legal opinion concluding that the Bureau had no discretion to deny Twin 

Metal’s Lease renewals in 2016, representing, in the words of the Congressional Western 

Caucus, “the first of three actions by the Trump Administration that need to occur to reverse the 

Obama land grab.” (Ex. 30 to Forsyth Decl.) Representative Gosar, head of the Congressional 

Western Caucus, declared in a press release that the legal opinion “confirms that President 

Obama and his agency minions had no legal authority to cancel two mineral leases . . . .” Id. 

After receiving a copy of the press release from the Congressional Western Caucus’s executive 

director, the Secretary of the Interior’s advisor in the Office of Congressional and Legislative 
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Affairs exclaimed, “Press release is awesome!” and, “So much winning my head is spinning.” 

(Id.; see also Ex. 29 to Forsyth Decl. (Executive Director of Congressional Western Caucus 

telling Department of the Interior staff, “You all killed it this week. Thank you for 

everything.”)). The Bureau then proceeded to reinstate the expired leases. (BLM-017570; BLM-

017566.)3 

The Congressional Western Caucus continued to push for a reversal of the Forest 

Service’s proposed mineral withdrawal, including asking President Trump to announce publicly 

at a rally in Minnesota that the Forest Service would rescind its mineral withdrawal proposal. 

(Ex. 45 to Forsyth Decl.; see also Ex. 31–41, 43–44, 46–49.) The Forest Service demurred for 

months, despite President Trump making such a statement on June 20, 2018, in Duluth, 

Minnesota, which the Congressional Western Caucus understood as a promise that the Forest 

Service would rescind the withdrawal proposal. (Exs. 44, 46, 50 to Forsyth Decl.) On July 25, 

2018, the Executive Director of the Congressional Western Caucus told the Forest Service’s 

Director of Legislative Affairs that, if it was true that Forest Service was continuing to move 

forward with completing the withdrawal proposal’s environmental review after the President’s 

announcement, “Chairman Gosar and other Members are going to be pissed.” (Ex. 50 to Forsyth 

Decl.) In September 2018, the Forest Service cancelled its mineral withdrawal application and 

abandoned the accompanying environmental review. (BLM-017558.) The day after the 

cancellation, the Congressional Western Caucus claimed credit for “Revers[ing] Obama Land 

 
3 Plaintiffs challenged the final agency action reinstating the Leases in Voyageur Outward Bound 
Sch. v. United States, No. 1:18-cv-01463 (TNM), 2020 WL 1275795 (D.D.C. Mar. 17, 2020), 
and have appealed the court’s judgment in that case upholding the agency action, appeal 
docketed No. 20-5097 (D.C. Cir. Apr. 20, 2020).  
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Grab,” with Representative Emmer declaring the reversal was a “major victory.” (Ex. 52 to 

Forsyth Decl.; see also Ex. 53 to Forsyth Decl.)  

 As the Congressional pressure campaign proceeded, the Bureau was processing Twin 

Metals’ reinstated application to renew the Leases. The Bureau solicited the Forest Service’s 

“recommendations as to any terms, conditions, or stipulations you would like to see applied to 

the leases to protect the surface lands of the Forest.” (BLM-017563.) Agency staff within the 

Forest Service began drafting detailed stipulations. (Ex. 42 to Forsyth Decl.; see also Ex. 51 to 

Forsyth Decl.) The Forest Service’s initial stipulations included a stipulation explaining the 

agency’s consent authority over future Lease renewals, consistent with its authority under 16 

U.S.C. § 508b and Section 402 of Reorganization Plan No. 3 of 1946, 60 Stat. 1097, 1099. 

Specifically, the draft Lease stipulation stated: 

Notwithstanding any other provision, any renewal of this lease is subject to, and 
may only be issued after, the prior consent of the Forest Service. As a condition of 
such consent, if any, the Forest Service may prescribe terms and stipulations, for 
the protection of [National Forest System] resources and uses, and such terms and 
stipulations shall become requirements of any renewed lease. 

 
(Ex. 51 to Forsyth Decl. at 19, 25; BLM-017396.) The draft stipulations were made available for 

public comment along with the Bureau’s draft environmental assessment in December 2018. 

(BLM-017363 - BLM-017396.) No Members of the Congressional Western Caucus submitted 

public comment on either the draft environmental assessment or the Lease stipulations. Several 

other Members of Congress did submit public comments opposing renewal of the Leases, noting 

that the Forest Service had previously found that renewal could cause “serious and irreplaceable 

harm” to the Boundary Waters and “[n]othing in the draft [environmental assessment] . . . 

contradicts the numerous areas of concern that were summarized in that denial.” (BLM-008736.)  

Case 1:20-cv-01176-BAH   Document 68   Filed 02/08/21   Page 13 of 28



 
MOTION TO COMPLETE THE ADMINISTRATIVE RECORD  
The Wilderness Society et al. v. Scott de la Vega et al. 
Case No. 1:20-cv-01176-BAH 
  10 

Instead of submitting public comments on the Lease renewal, after the close of the public 

comment period, Representative Emmer’s Senior Legislative Assistant reached out to senior staff 

at the Forest Service asking to “hop on a call regarding the Twin Metals Minnesota lease renewal 

at some point over the next few days.” (Ex. 54 to Forsyth Decl.) On February 8, 2019, this 

legislative assistant, along with a legislative assistant for Representative Pete Stauber, met with 

the Regional Forester and other staff. (Ex. 55 to Forsyth Decl.) After that meeting, 

Representative Stauber’s legislative assistant followed up to “touch base again,” explaining that 

Representative Emmer and Stauber took issue with the Forest Service’s draft stipulation that 

highlighted the Forest Service’s consent authority. He explained that: 

The company is getting increasingly concerned about the stipulations put forward 
by the Forest Service on the up or down vote they require for mineral lease 
renewals every ten years. Both Reps. Emmer and Stauber are increasingly 
concerned that these stipulations could deter Twin Metals from making further 
investment in the area and slow down economic development in turn. Do you mind 
setting up a quick call next week where we can recenter and get on the same page? 
 

(Ex. 56 to Forsyth Decl.)  

On May 15, 2019, the Bureau issued its final environmental assessment and renewed the 

Leases. (BLM-007981-8102.) Contrary to the initial drafts, and in conformance with the 

preferences expressed by Representatives Emmer and Stauber, the final renewed Leases included 

a stipulation that the Forest Service “will” provide consent to renewal “if the lessee is in full 

compliance with the terms and conditions of this lease,” subject to reasonable adjustments: 

The Forest Service reserves its consent authority. However, if the Lessee is in full 
compliance with the terms and conditions of this lease, the Forest Service will 
provide consent to a renewal, subject to any reasonable adjustments as described in 
Section 14. 

 
(BLM-007980.) Nevertheless, the Forest Service did not withdraw its factual findings that  
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renewing Twin Metals’ Leases would pose an “unacceptable . . . inherent potential risk that 

development of a regionally-untested copper-nickel sulfide ore mine within the same watershed 

as the [Boundary Waters] might cause serious and irreplaceable harm to this unique, iconic, and 

irreplaceable wilderness area.” (BLM-017687.) Nor did it withdraw its determination that it must 

withhold consent to renewal of the Leases in order to protect the Boundary Waters. Fed. Def. 

Answer to First Am. Compl. ¶ 96 (ECF 60). Nor did it explain why it consented to a Lease 

stipulation curtailing its own consent authority, which it had previously found was “mandated” 

by 16 U.S.C. § 508b and Section 402 of Reorganization Plan No. 3 of 1946, 60 Stat. 1097, 1099. 

(BLM-017693.)4  

On the day the leases were issued, Representatives Stauber and Emmer were seated at the 

table with the Department of the Interior’s Assistant Secretary for Land and Minerals 

Management as he signed the Leases, and the Congressional Western Caucus released a press 

release claiming, “Western Caucus Efforts Reinstate Two MN Leases that Were Politically 

Cancelled by the Obama Administration.” (Ex. 57 to Forsyth Decl.)  

IV. Federal Defendants Produced an Incomplete Administrative Record, Skewing It to 
Omit Evidence of Political Interference.  

Plaintiffs filed this case on May 6, 2020, challenging the Bureau’s failure to comply with 

the National Environmental Policy Act and the Forest Service’s arbitrary and capricious reversal 

of its prior position concerning renewal of the Leases. ECF 1. Plaintiffs amended their complaint 

 
4 The Bureau, in its own response to comments on the environmental assessment, claimed that 
“[t]he Forest Service did not have full consent authority to deny the current lease renewal in this 
instance. In this Proposed Action, the Forest Service has exercised the discretionary authority it 
does have in this instance-to issue stipulations it deems appropriate for the protection of surface 
resources, including hydrological resources, in the Superior National Forest.” (BLM-008059.)  
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on August 27, 2020 to allege that the Forest Service acted under undue political interference by 

Members of Congress. First Amended Compl. ¶¶ 98–99 (ECF 59).  

On October 13, 2020, Defendants provided a copy of the draft administrative record to 

Plaintiffs. (Forsyth Decl. ¶ 2.) The draft record failed to provide records from the Forest Service 

relating to why the Forest Service changed its position and allowed the Leases to be renewed and 

why it agreed to curtail its own discretionary authority to consent to future Lease renewals. (Id.) 

In response to the draft administrative record, Plaintiffs identified categories of missing 

documents, including “records of Forest Service and [Bureau] communications with and about 

members of Congress regarding the leases” and “records of [Bureau] and Forest Service 

communications with any outside party advocating for renewal of the leases.” (Forsyth Decl. 

¶ 3.) Plaintiffs’ counsel noted that the record included communications with Congress from the 

1960s (BLM-022697 and BLM-022685), but lacked nearly all recent Congressional 

communications regarding the Leases. (Forsyth Decl. ¶ 3.) Counsel for Federal Defendants 

claimed the agencies were still reviewing documents that fit the categories Plaintiffs identified 

and invited Plaintiffs to provide specific documents for the agencies to consider for inclusion in 

the administrative record. (Forsyth Decl. ¶ 4.) Plaintiffs provided all the documents included as 

exhibits to this motion (the “Documents”) to Federal Defendants on December 15, 2020, as 

examples of documents that were representative of gaps in the draft administrative record. 

(Forsyth Decl. ¶ 5.) 

On December 28, 2020, Defendants lodged the certified administrative record with the 

Court. The record included limited additional communications from Members of Congress 

opposed to renewal of the Leases, including two copies of a June 14, 2018 letter from Members 

Case 1:20-cv-01176-BAH   Document 68   Filed 02/08/21   Page 16 of 28



 
MOTION TO COMPLETE THE ADMINISTRATIVE RECORD  
The Wilderness Society et al. v. Scott de la Vega et al. 
Case No. 1:20-cv-01176-BAH 
  13 

of Congress expressing “strong support” for a “comprehensive and rigorous study” of the 

mineral withdrawal, (BLM-023247 and BLM-023251); a December 13, 2018, letter asking for a 

60-day comment period on the environmental assessment (BLM-022747); and a January 18, 

2019, letter asking for an extension of the 30-day public comment period (BLM-022722). The 

agencies did not include in the certified record any of the specific Documents that Plaintiffs 

provided to them on December 15, 2020, and Plaintiffs provided Defendants and Intervenor-

Defendant notice under LCvR 7(m) that they intended to file a motion to complete the 

administrative record on January 6, 2020.  

LEGAL STANDARDS 

The Administrative Procedure Act (“APA”) authorizes courts to review and set aside 

agency actions that are arbitrary and capricious, an abuse of discretion, or otherwise not in 

accordance with law. 5 U.S.C. § 706(2)(A). Courts will set aside an agency action that 

contradicts the agency’s prior position “when, for example, its new policy rests upon factual 

findings that contradict those which underlay its prior policy” and the agency has given no 

reasoned justification for the change. Fed. Commc’ns Comm’n v. Fox Television Stations, Inc., 

556 U.S. 502, 515 (2009). Courts will also set aside an agency action as arbitrary and capricious 

when undue political pressure “shapes, in whole or in part, the judgment of the ultimate agency 

decisionmaker.” Aera Energy LLC v. Salazar, 642 F.3d 212, 220 (D.C. Cir. 2011); D.C. Fed’n of 

Civic Ass’ns v. Volpe, 459 F.2d 1231, 1246 (D.C. Cir. 1971) (an agency decision to approve a 

project would be arbitrary and capricious where it was “based in whole or in part on the 

pressures emanating” from a member of Congress). When a decisionmaker “suddenly” reverses 

course or reaches “a weakly-supported determination” after being pressured by Congress, courts 
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may infer that undue political pressure “may have caused the agency to take action it was not 

otherwise planning to take” and set the decision aside. Connecticut v. U.S. Dep’t of the Interior, 

363 F. Supp. 3d 45, 64–65 (D.D.C. 2019) (quoting ATX, Inc. v. U.S. Dep’t of Transp., 41 F.3d 

1522, 1529 (D.C. Cir. 1994)). “[C]ourts reviewing agency decisions involving political 

interference must be attuned to the heightened possibility that political influence will have 

caused agencies to cut corners.” Humane Soc’y of the United States v. Jewell, 76 F. Supp. 3d 69, 

104 n.18 (D.D.C. 2014), aff’d sub nom. Humane Soc’y of United States v. Zinke, 865 F.3d 585 

(D.C. Cir. 2017) (quoting Aera Energy LLC, 642 F.3d at 224). 

To determine whether an agency’s decision complies with these standards, a court must 

review the “whole record,” 5 U.S.C. § 706, which must include all materials that were “before 

[the agency] . . . at the time [it] made [its] decision,” Citizens to Preserve Overton Park v. Volpe, 

401 U.S. 402, 419–20 (1971). “As part of the record, the Court may consider any document that 

might have influenced the agency’s decision and not merely those documents the agency 

expressly relied on in reaching its final determination.” Charleston Area Med. Ctr. v. Burwell, 

216 F.Supp.3d 18, 23 (D.D.C. 2016) (citing Nat’l Courier Ass’n v. Bd. of Governors of Fed. 

Reserve Sys., 516 F.2d 1229, 1241 (D.C. Cir. 1975) (quotation omitted)); Am. Wild Horse Pres. 

Campaign, 859 F. Supp. 2d at 41 (similar). For political interference cases in particular, courts 

have stressed the need for a “full scale administrative record which might dispel any doubts 

about the true nature of the agency’s action.” Connecticut, 363 F.Supp.3d at 65 (quoting Aera 

Energy LLC, 642 F.3d at 221); see also Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2574–

75 (2019) (holding that an order to complete the administrative record with internal deliberative 

materials “was warranted” when the missing documents demonstrated that the agency’s stated 
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explanation was “incongruent with what the record reveals about the agency’s priorities and 

decisionmaking process”). 

In this Circuit, “[t]he agency may not skew the record in its favor by excluding pertinent 

but unfavorable information.” Am. Wild Horse Pres. Campaign, 859 F. Supp. 2d at 41 (internal 

citation omitted). An agency cannot exclude relevant, non-deliberative information in its 

possession by arguing that it did not consider that information when reaching its decision. Cf. 

Maritel, Inc. v. Collins, 422 F. Supp. 2d 188, 196 (D.D.C. 2006) (agency may exclude relevant 

information if it either is “not contained in the agency’s files” or “reflects internal 

deliberations”). “Even the possibility that there is here one administrative record for the public 

and [the] court and another for the [agency] and those ‘in the know’ is intolerable.” Home Box 

Office, Inc. v. F.C.C., 567 F.2d 9, 54 (D.C. Cir. 1977). The Administrative Procedure Act 

requirement of review upon the whole record “‘means that courts may not look only to the case 

presented by one party, since other evidence may weaken or even indisputably destroy that 

case.’” Bazzi v. Gacki, No. 19-CV-484 (RDM), 2020 WL 5653599, at *4 (D.D.C. Sept. 23, 

2020) (quoting Walter O. Boswell Mem’l Hosp. v. Heckler, 749 F.2d 788, 792 (D.C. Cir. 1984)). 

“Permitting an agency to ignore ‘unfavorable’ evidence that was before it at the time of the 

decision would frustrate judicial review and would deprive the APA of much of its force.” Bazzi, 

2020 WL 5653599, at *4. 

Additional documents may be added to complete a certified record in three 

circumstances: “(1) if the agency deliberately or negligently excluded documents that may have 

been adverse to its decision, (2) if background information was needed to determine whether the 

agency considered all the relevant factors, or (3) if the agency failed to explain administrative 
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action so as to frustrate judicial review.” Am. Wild Horse Pres. Campaign, 859 F. Supp. 2d at 42 

(citation and quotation marks omitted). “[A] plaintiff can make out a prima facie case for 

completing the record by showing that the documents at issue (1) were known to the agency at 

the time it made its decision, (2) are directly related to the decision, and (3) are adverse to the 

agency’s decision.” Bazzi, 2020 WL 5653599, at *5 (quotation omitted). 

ARGUMENT 

I. Documents Demonstrating Congressional Interference Are Central to Plaintiffs’ 
Claims, Plainly Were Before the Defendants, and Are Part of the “Whole” Record. 

This Court should require Federal Defendants to complete the administrative record with 

documents evincing Congressional interference in the agency actions challenged in this case. 

Federal Defendants have “deliberately or negligently excluded documents that may have been 

adverse” to their decision to renew the Leases. Am. Wild Horse Pres. Campaign, 859 F. Supp. 2d 

at 42. The documents submitted as exhibits (the “Documents”) are examples of documents 

evincing Congressional pressure that (1) were known to Federal Defendants; (2) are directly 

related to the Federal Defendants’ decision to renew the Leases; and (3) are adverse to the 

agency’s decision because they reveal that the Forest Service acted due to undue Congressional 

interference. These Documents should be included in the administrative record. Bazzi, 2020 WL 

5653599, at *5. 

A. The Documents Were Known to Federal Defendants. 

The Documents were known to the agencies at the time they decided to renew the Leases. 

All Documents were dated on or before the date the Leases were renewed, and they were 

produced by Federal Defendants in response to Freedom of Information Act requests, confirming 
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that they were within the agencies’ possession. (Forsyth Decl. ¶ 5.) They were therefore “known 

to the agenc[ies] at the time [they] made [their] decision[s].” Bazzi, 2020 WL 5653599, at *5. 

B. The Documents Are Directly Related to the Federal Defendants’ Decision to 
Renew the Leases. 

The Documents were also “directly related to the decision” to renew the Leases. Bazzi, 

2020 WL 5653599, at *5. The Documents include records of Members of Congress and their 

staff writing to and speaking directly with the heads and staff of the Department of Agriculture, 

the Department of the Interior, the Forest Service, and the Bureau, repeatedly asking them to 

reverse course and renew the Leases. (See, e.g. Ex. 2 Forsyth Decl. (letter from Representative 

Emmer asking the Chief of the Forest Service to “reverse[]” the Forest Service’s “denial” of 

“consent for the renewal of Twin Metals’ leases”); Ex. 9 to Forsyth Decl. (letter from 

Representative Emmer to Secretary of Agriculture asking him to meet with the CEO of Twin 

Metals’ parent company); Ex. 14 to Forsyth Decl. (letter from members of the Congressional 

Western Caucus to the Secretary of Agriculture asking him to reconsider denial of the lease 

renewal); Ex. 17 to Forsyth Decl. (letter from Representative Emmer to the Secretary of 

Agriculture asking him to “please work with the Department of the Interior and grant consent for 

renewal of Twin Metals leases (MNES-01352 and MNES-01353)”); Ex. 28 to Forsyth Decl. 

(Members of the Congressional Western Caucus meeting with the Chief of the Forest Service 

with the “ask” that “Twin Metals’ leases should be renewed”); Ex. 38 to Forsyth Decl. (briefing 

memo for a call between Representative Emmer and the Secretary of Agriculture “to discuss the 

Twin Metals Mining lease renewal”); Ex. 40 to Forsyth Decl. (letter from Members of Congress 

to the Secretary of Agriculture warning that mining royalties will be lost unless the “cancelled 

leases are not rejected”); see also Exs. 1, 3–8, 10–13, 15–16, 18–27, 29–37, 39, 41, 43–50, 52–
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55, 57 to Forsyth Decl.) (additional Documents evincing Congressional interference with Lease 

renewal).) These records show that Congressional Representatives specifically pressured the 

Forest Service to change its proposed Lease stipulations to curtail the Forest Service’s authority 

to deny consent to future Lease renewals. (Compare Exs. 42, 51 to Forsyth Decl. (Forest Service 

stipulations prior to Congressional interference with the lease terms); with, e.g., Ex. 44 to 

Forsyth Decl. at 14–15 (letter from Representative Emmer to Secretary of Agriculture alerting 

him to his proposed bill which would require the Forest Service to consent to Lease renewal); 

Ex. 56 to Forsyth Decl. (email from representative of Representative Stauber to representative of 

the Forest Service explaining that “[t]he company is getting increasingly concerned about the 

stipulations put forward by the Forest Service on the up or down vote they require for mineral 

lease renewals every ten years.”).) These Documents are thus “directly related to the decision” to 

renew the Leases and support Plaintiffs’ claim that the Forest Service acted arbitrarily and 

capriciously due to undue political interference. Bazzi, 2020 WL 5653599, at *5. 

C. The Documents Are Adverse to the Agency’s Decision Because They Reveal 
that the Forest Service Acted Due to Undue Congressional Interference.  

The Documents are also “adverse [to the] agency’s decision.” Am. Wild Horse Pres. 

Campaign, 859 F. Supp. 2d at 42; see also Bazzi, 2020 WL 5653599, at *5. When a 

decisionmaker “suddenly” reverses course or reaches “a weakly-supported determination” after 

being pressured by Congress, a court may infer that undue political pressure “may have caused 

the agency to take action it was not otherwise planning to take” and set the decision aside. 

Connecticut, 363 F. Supp. 3d at 64–65 (quoting ATX, Inc., 41 F.3d at 1529). The Documents 

demonstrate that the Forest Service’s decision to allow renewal of the Leases and agree to a 
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stipulation curtailing its authority to deny consent to future renewals occurred suddenly after 

undue political pressure and was at best weakly-supported.  

As the D.C. Circuit has explained, “[T]he public record must reflect what representations 

were made to an agency so that relevant information supporting or refuting those representations 

may be brought to the attention of the reviewing courts . . . . This course is obviously foreclosed 

if communications are made to the agency in secret and the agency itself does not disclose the 

information presented.” Home Box Office, Inc., 567 F.2d at 54–55. “[W]here, as here, an agency 

justifies its actions by reference only to information in the public file while failing to disclose the 

substance of other relevant information that has been presented to it, a reviewing court cannot 

presume that the agency has acted properly, but must treat the agency’s justifications as a 

fictional account of the actual decisionmaking process and must perforce find its actions 

arbitrary.” Id. (internal citations omitted). And as the Supreme Court recently explained, a 

court’s review of administrative action may be deferential, but it is “not required to exhibit a 

naiveté from which ordinary citizens are free.” Dep’t of Commerce, 139 S. Ct. at 2575 (2019) 

(quoting United States v. Stanchich, 550 F.2d 1294, 1300 (2nd Cir. 1977)). “The reasoned 

explanation requirement of administrative law, after all, is meant to ensure that agencies offer 

genuine justifications for important decisions, reasons that can be scrutinized by courts and the 

interested public.” Id. at 2575–76. The Documents should thus be included in the administrative 

record to prevent Federal Defendants from “skew[ing] the record in [their] favor by excluding 

pertinent but unfavorable information.” Am. Wild Horse Pres. Campaign, 859 F. Supp. 2d at 41. 

The Documents should also be added to complete the administrative record because the 

Forest Service “failed to explain [its] administrative action so as to frustrate judicial review.” 
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Am. Wild Horse Pres. Campaign, 859 F. Supp. 2d at 42. Here, the record lodged contains no 

acknowledgement from the Forest Service that it changed position, let alone what its reasons for 

doing so might be. The Court cannot adequately scrutinize the agency’s reasoning without the 

documents evincing political pressure that Plaintiffs allege drove the agency’s decisions. See 

Home Box Office, 567 F.2d at 54 (“it is the obligation of this court to test the actions of the 

[agency] for arbitrariness or inconsistency with delegated authority”). The Documents must be 

added to complete the record. 

II. In the Alternative, Evidence of Congressional Interference Should Be Admitted as 
Extra-Record Evidence  

In the alternative, the Court should require supplementation of the administrative record 

to consider the documents as extra-record evidence. Whereas a motion to complete the record 

alleges that “the materials in question actually were before the agency at the time of its decision, 

but the agency failed to include them in the certified record,” a motion to “supplement” with 

extra-record evidence seeks “review of evidence separate and apart from the record that was 

before the agency.” Bazzi, 2020 WL 5653599, at *3 (internal quotation omitted). Supplementing 

the administrative record with extra-record evidence is distinct from completing the record, 

although there has been “some confusion” between the two standards. Id. “Consideration of 

extra-record information is appropriate when simply reviewing the administrative record is not 

enough to resolve the case.” Pac. Shores Subdivision, California Water Dist. v. U.S. Army Corps 

of Engineers, 448 F. Supp. 2d 1, 6 (D.D.C. 2006). A court may consult extra-record evidence 

when “‘gross procedural deficiencies’” compromise the administrative process or frustrate 

judicial review.” Bazzi, 2020 WL 5653599, at *6 (quoting Hill Dermaceuticals, Inc. v. Food & 

Drug Admin., 709 F.3d 44, 47 (D.C. Cir. 2013)). “Admitting extra-record evidence may be 
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necessary ‘(1) when the agency failed to examine all relevant factors; (2) when the agency failed 

to explain adequately its grounds for decision; (3) when the agency acted in bad faith; or (4) 

when the agency engaged in improper behavior.’” Bazzi, 2020 WL 5653599, at *6 (quoting 

Styrene Info. & Research Ctr., Inc. v. Sebelius, 851 F. Supp. 2d 57, 63 (D.D.C. 2012)). 

Here, as discussed above, the Forest Service has failed to explain the grounds for its 

reversal. Evidence of Congressional interference explaining that reversal should be admitted so 

as not to frustrate judicial review. Supra, Section I.C; Bazzi, 2020 WL 5653599, at *6. Plaintiffs 

have also made a colorable claim that the Forest Service acted under improper political 

interference and thus “acted in bad faith” and “engaged in improper behavior.” Bazzi, 2020 WL 

5653599, at *6; see also, e.g., Lower San Pedro Watershed All. v. Barta, No. 

CV-19-00048-TUC-RCC, 2020 WL 8020085. *3 (D. Ariz. Nov. 30, 2020) (finding that 

Plaintiffs met the “bad faith” standard to supplement the administrative record with deliberative 

materials and permitted extra-record discovery when the agency reversed positions as a result of 

political interference); Sokaogon Chippewa Cmty. (Mole Lake Band of Lake Superior Chippewa) 

v. Babbitt, 961 F. Supp. 1276, 1286 (W.D. Wis. 1997) (“where as here, there is considerable 

evidence that suggests that improper political pressure may have influenced agency 

decisionmaking, it is necessary to allow extra-record discovery to uncover whether that is true”). 

To the extent the Court does not order that the Documents be included in a complete 

administrative record, it should consider the Documents as extra-record evidence.  

CONCLUSION 

For the foregoing reasons, this Court should order Federal Defendants to complete the 

administrative record with all records evincing Congressional interference in the renewal of the 
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Leases, including the Documents submitted with this motion. In the alternative, this Court should 

consider the Documents as extra-record evidence.  
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